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- until proof of performance cests have been coﬁducteq on such

segment (or, in the case of the entire System, on all segments of
the cable System) and any problems found during testing have been
corrected. The term "activatcion” shall not include marketing and
the inmstallacion of Subscriber Servige. :

C. Reconstruction Requirements

l.

2.

The Franchisee required to recomstruct its system in compliance
with this franchise shall design cthe system capable of ‘baing
upgraded to 2 450 ¥Hz svstem. Spacing fov amplifiers and relarad
electronic equipment shall be designed and comstructed to accom-
modate 450 MHz equipment.

As part of the comstruction sequence plan required in Section II

B, hereof, the Franchisee shall prepare a cut over plan indicac-

ing the sequence in which subscribers will be disconnected from
the old system plant and reconnected to the new system plant.
The time subscribers are without service should be minimal. The
Franchisee shall provide credit to any subscriber who is withoucr
service for more than ome day of prime time viewing.

11, CONSTRUCTION SCHEDULE AND SEQUENCE .

A. Coustruetion Schedule

1.

The Franchisee shall file a comstruction plan acceptable to the -

Department within 6 months from che effective date of the fran-
chise, unless the filing date is extended by the Board which may
be appealed to the Council. The plan shall delinesre a schedulec
of the milieage and/or rime frame for aesign, execution of poile

‘2ttachment agreemencs, underground construction rermits, meke
ready engineering, make resady conscrucrion, strand, underground

conduit and cable installatien, splicing and planc acszivation for
the - rebuild constructien. For system wupgrades, inciuding
converter change outs, similar information appropriate =zo the
form of the upgrade shall be delineated,

Activation Milestones, The Franchisee shall develop an activa-
tion milestone schedule in quarter year increments based upon the
construction plan required by the foregoing Section II.A.l1. The
initial version of the milestone schedule, and any mcdificacion
to said "initial milestone schedule shail, upron its appreval bw
the Board, be set forth as Exhibit 1 to chis Appendix I, which
Exhibit shall be incorporated herein and made a part of. this
Appendix B and the franchise Agreement. The Franchisee shall
completa and activate the entire system throughout che Franchise
Area by no later than the date specified i FExhihic 1.
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Liquidated Damages,: It would be impractical and extremely
difficult to determine the damages which would be incurred bty the

general public residing in the Franchise Area by uoc- having
available the Services proposed by the Construction of the System
in accordance with the comstruction plan, activation milestone
schedule and construction sequence plan required pursuant to

Section 4.14 and Appendix B herein. Therefore, liquidated
damages of $1,000.00 per day, every calendar day, will be’
assessed for failure to meet the final completion and activation
date as indicated in Exhibir 1 to this Appendix B, Liquidaced

damages shall accrue irrespective of any modificatioms to the
scheduling in Exhibit | approved by the Board, unlese che Board

finds that such modifications are warranted as a result of force
majeure or unreasonable delays caused by the Department of Water
and Power, General Telephone Company or Pacific Telephone Company

or other unforeseen or unavoidable factors that may arise that
are beyond the control of the Company and which could not have
been prevented. Determinations by the Board may be appaaled to

the Council.

Construction of the System shall be considered completed when the
Cempany has notified the Department, in writing, that the fran-
chisee has (i) installed all cables and associated equipmenc and
system devices, excluding converters, necessary for Subscribers
to recaive Services distributed over the. System; (ii) passed all
initial proof-of-performance tests, as previded in Appendix A to
this Agreement; and (iii) commenced tha offering and distribution
of the full range of Services throughout the Franchise Arez. The
temporary exception area or other abatement of the Companv's
service obligations pursuant to Sections 4.3 and $5 of chis

- Agreement shall not prevent the issuance by the Departmens cf

¢ither of the foregoing written acknowladgements of complatieon
and such acknowledgements may be issued subject tc .&ry such
abatements. The plan shall ccnsist of a2 gy of che eatirs
Franchise Area and shall clearly delineate the followipg:

(1) The areas within the Franchise Area where the cable System

will be inicially available to subscribers, including a
schedule of Comstruction as proposed; and

(11) Areas within the Franchise Area where extensions of the
cable System cannot reasonably be done due to the lack of
present or platned development or orher similar rsasons,
wich the areas and the raasons for not serving them clasrly
idertified or the map. '
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Construetion Sequence

In addition to the constructiom plan and milestone schedule,
the Franchisee shall file an acceptable construction se~
quence plan within 6 months of the effective date of this
fracchise. This plan shall delineate the sequence of the
construction or upgrade withir the Franchise 4rea. The
sequence areas should be designated using street names as
boundaries, ‘

The Franchisee shall not materially deviate from the initial
plan for the sequence of Construction vithout the prior
approval of the Department providad that the Franchises
shall provide to the Department a writcten explanation and
Jjustification for deviations from the approved initial
sequence plan. '

The initial version of, and any modificarion to, the
construction sequence plan shall, upor its approval by the
Department, be set ' forth as Exhibit 2 to this Appendix E,
which Exhibit shall be incorporated herein and made a part
of this Appendix B and this Agreement.

Actual physical Comstruction may not .commence prior to the

‘submission of ctheé construction plan (I1.4.1.), activaticm

milestone schedule (II.A.2.) and construcrion, sequence plan

(I1.B.1.).

Special agreements. Noching in cthis section shall be
construed to prevent the Franchises from serving areas not
covered by this section upon sr agreemen: with devalorpers,
property owners, or residents.

(25)
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APPENDIX B
SYSTEM CONSTRUCTION PLAN AND CONSTRUCTION SCHEDULES

CONSTRUCTION TERMS

Location of Cable

1. Franchisee shall install all cables in a manner consistent with existing telephone or
public utility lines. Where both such lines or other System Facilities are underground
at a particular location (other than on private property), Franchisee shall install its
cables underground, except as otherwise provided in Chapter 4 of this Franchise
Agreement and this Appendix B or as otherwise approved by the agencies of the City
having jurisdiction over such matters. Where either of such lines or other System
Facilities are above ground at a particular location, Franchiseé may elect to install its
cables above ground.

2. Franchisee shall use existing utility or Cable Services operator controlled poles, ducts
or conduits for the installation of cable, except as provided in Subsection 4.20.01 of
this Franchise Agreement. All poles placed by Franchisee shall be tagged in the
manner required by the appropriate governing entity

Specific Terms

1. As provided in this Franchise Agreement, Franchisee shall comply with ali applicable
City laws, rules, regulations, codes, and other requirements in connection with the
Construction of the System.

2. The installation of all cables, wires, or other component parts of the System in any

structure shall be undertaken in a manner which does not interfere with the operation
of any existing MATV, SMATV, MDS, DBS, or other distribution system in said
structure, including any conduit used in connection with any other system. For the
purpose of routine maintenance, repair, connection, installation, or disconnection, all
System wiring in any structure shall be accessible from a public hallway, roof,
basement, stairwell, or other public area in said structure.

3. Franchisee shall construct the System so as to meet the all Service obligations set
forth in this Franchise Agreement. In the event that Franchisee encounters
extraordinary circumstances in connection with the Construction or operation of the
System, Franchisee may, pursuant to Section 4.3 of this Franchise Agreement, apply
to the Agency for appropriate relief. To the extent possible, said relief shall be in the
form of a temporary exception of the service obligation of Franchisee until said



circumstances cease. For purposes of this Section "extraordinary circumstances"
means that the Agency has made a finding that, at a minimum, there exists:

(1) - vacant or abandoned buildings;

(2)  inability of Franchisee to obtain access (physical or constructive) to a
structure; .

(3)  situations which substantially and adversely affect the economic viability of
the System; or

(4)  such other conditions regarding which the Agency and Franchisee may from
time to time reach agreement

In considering a petition for relief under this Section, the Agency shall attempt, in
any determination, to limit such relief to the smallest geographical unit practicable,
consistent with the intent of this Section: (i) to establish a mechanism to provide
relief where "extraordinary circumstances" (as defined) are encountered and (ii) not
to arbitrarily deny Service to any portion of the Franchise Area.

C. System Construction Requirements

1.

The phrases, “complete Construction,” “Construction completion,” or derivative
phrases, whenused with respect to the “Phased Construction Areas” and “segments”
of such Phased Construction Areas in which Franchisee intends to offer Service, or

when used with respect to the entire System, shall mean that Franchisee has
accomplished the following:

(D For aerial Construction, put up all necessary strand and lashed all necessary
cable (including trunk and feeder cable);

(2)  For underground Construction, laid all cable in conduit and refilled all
trenches, restored all road surfaces, and, except where prevented by weather

conditions or delayed because of seasons, restored all landscaping;

(3)  Installed all service node components, amplifier housings and modules, or
their equivalents (including the modules for return path Signals);

(4)  Installed all power supplies, and completed all related bonding and
grounding,

(5) Installed all necessary connectors, splitters, and taps;



(6)

(7)

(8)

9

(i0)

* Completed the Construction of the headend(s) and all hubs and nodes and

installed all necessary processing equipment;

Completed any and all other Construction necessary for the System to be
ready to deliver the OVS Services described in this Franchise Agreement to
every residence located in the Phased Construction Area, a segment of the
Phased Construction Area to which Franchisee desires to provide commercial
Service, or the entire Franchise Area, in a manner meeting all technical
performance standards, construction standards, electrical code standards, and

other applicable standards and requirements described or referenced in this
Franchise Agreement;

After meeting all of the requirements described above in this Section,
balanced the entire System that has been constructed up to that point in time,
and conducted proof-of-performance tests and Signal leakage tests in
accordance with Subsection I.C.2 and yielding results satisfying this said
subsection;

Marketed all categories of OVS Services described in this Franchise
Agreement, except “non-mandatory categories of Service,” in a
comprehensive manner reasonably designed to inform the vast majority of
potential Subscribers of the availability of these Services, and begun
providing commercially such marketed Service to residents of the Phased
Construction Area or the entire System. For purposes of this Franchise
Agreement, a “non-mandatory category of Service” shall be any category of
Service described in this Franchise Agreement whose description(s)
contain(s) language explicitly acknowledging that, if Franchisee is offering
a OVS Service or any other Service within the Franchise Area, the
determination of whether said category of OVS Service is offered by
Franchisee will rest within Franchisee’s sole discretion; and

With respect to Construction of the entire System, received the Certificate of
Completion described in Section 4.2 of this Franchise Agreement;

With respect to subparagraph (8) of Subsection I.C.1, above, and the Construction
Completion of 'any Phased Construction Area or the entire Franchise Area,
Franchisee shall, within fourteen (14) days of said Construction completion, at a
minimum of one (1) test point for each Phased Construction Area, or ten (10) widely
separated test points when Franchisee deems that the entire OVS System has been
constructed--unless a greater number of test points is mandated by FCC rules or
regulations--including any headends or other Signal processing facilities serving City
residents, conduct proof-of-performance tests and receive results at each such test
point which satisfy performance standatds adopted by the FCC or any other agency



having jurisdiction in this matter. Prior to activating Service in any newly
constructed section of plant, Franchisee shall also carry out Signal leakage testing of
the entire new plant section, '

These proof-of-performance and signal leakage tests may be monitored by a
representative of the City who, at the representative’s option, will verify the conduct
of the tests, the implementation of proper test methodologies, and the test resuits.
Consequently, no less than ten (10) days prior to the anticipated date(s) of this proof-
of-performance testing pertaining to a Phased Construction Area, Franchisee shall
provide written notice to the Agency of the testing date(s) and time(s), so that the
Apgency may send a representative to monitor said testing.

No less than ten (10) days prior to the anticipated date(s) of the proof-of-performance
testing pertaining to completion of Construction for the entire System, Franchisee
shall provide written notice to the Agency of tentative testing dates, in order that
Franchisee and the Agency may finalize these dates, in accordance with the
reasonable availability of the City’s representative.

Although the City will bear the cost of having a City representative monitor the
initial set of proof-of-performance and Signal-leakage testing; in the event that this
testing yields results not meeting applicable standards, Franchisee shall conduct
appropriate retesting, as necessary, and reimburse the City for the costs of having a
City representative monitor this retesting. This representative may be an independent
professional engineer; independent member of the Society of Cable
Telecommunications Engineers; or an independent Fellow, Institute for the
Advancement of Engineering (FIAE).

In the event that Franchisee reimburses the City for monitoring retesting, as provided
inthe immediately preceding paragraph, said reimbursement shall not be categorized
as a Franchise Fee payment, shall not be charged against Franchise Fees owed to the
City, and shall constitute a “requirement or charge incidental to the awarding or
enforcing of the Franchise,” as defined in subparagraph 2(D) of Section 622(g) of the
Communications Act (47 U.S.C. §542(g)). The maximum amount of actual cost
reimbursement to the City shall be as follows: (i) for monitoring retesting of Phased
Construction Area, up to $1,500 for each day that the City representative works on
the retesting monitoring project; and (ii) up to $10,000 for monitoring retesting
arising out of the claimed Completion of Construction of the entite System.,
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A.

PHASED CONSTRUCTION OF THE OPEN VIDEO SYSTEM

Construction Schedule; Incentive for Early Construction Completion of the Open Video
System

1.

Franchisee agrees to Constructits Open Video System in aseries of eight (8) “Phased
Construction Area Segments” or “Segments” that will be Completed in annuat
increments over a period not to exceed eight (8) years. On average, each OVS
System Segment will be designed by Franchisee to constitute approximately twelve
percent (12%) of the total plant mileage of the Open Video System. City and
Franchisee agree to an annual review to assure that cumulative construction
percentages are being achieved. In recognition of start-up delays that Franchisee
may encounter during the first year of the Franchise, Franchisee shall not be required
to complete a Segment during that first year, However, Franchisee agrees that it will
complete no less than two (2) Segments by the second anniversary date of the
Effective Date. By the fourth anniversary date of the Effective Date, Franchisee shall
complete no less than four (4) Segments. By the sixth anniversary date of the
Effective Date, Franchisee shall complete no less than six (6) Segments, (A map of
the Franchise Area is attached as Exhibit 1 to this Appendix B.)

However, the City Council desires to make available to City residents, at the earliest
practicable date, the anticipated benefits to be derived from competitive video and
telecommunications services. As an incentive to Franchisee to expedite the
deployment of the OVS System throughout the Franchise Area, the City will extend
the Franchise for an additional five-year term, as provided for in this Appendix B, if
Franchisee completes construction of the System within sixty (60) months of the
Effective Date. If the requirements for extension of the Franchise term are not
satisfied by Franchisee, then the term of the Franchise will remain at ten (10) years.

To facilitate the achievement of the expedited System Construction, the parties will--
24 months, 36 months, and 48 months after the Effective Date--prepare and submit
to the City Council a report concerning the status of System Construction. Each of
these status reports will contain information concerning the System mileage that has
been constructed, the System mileage that remains to be constructed, whether
accelerated deployment of the System is occurring, and the likelihood that the System
will be completed in its entirety by the expedited time frame’s deadline date. If the
percentage completion of System mileage is then less than that which would be
expected to ensure completion of Construction by the expedited deadline, then
Franchisee must fully describe the reasons for that shortfall. Upon receipt and review
of these reports by the City Council, such directives may be given to Franchisee as
may be appropriate under the circumstances.



2. The five-year extension of the Franchise term is expressly conditioned upon
Franchisee’s satisfaction of the following requirements:

(1)

2)

Construction of the System must be Complete, in accordance with the terms
of Section 1.C of Appendix B.

Franchisee must be in full compliance with all other terms and conditions of
the Franchise.

Penalties for Failure to Timely Construct the QVS Svstem

If Franchisee has not fully completed Construction of the Open Video System within ninety-
six (96) months of the Effective Date, and the City does not attribute such noncompletion to
“force majeure” or the City does not otherwise excuse this Construction noncompletion, the

City may:

(H

@)

(3)

Impose a monetary penalty upon Franchisee in an amount up to $1000 per
day, every calendar day, during the period after the ninety-six (96) month
Construction completion deadline during which full System Construction
remains incomplete. The City may go against the security fund instruments

described in Chapter 4 to collect all or any portion of these monetary
penalties.

Revoke, terminate, or declare a forfeiture of the Franchise in accordance with
the procedures specified in Chapter 13 of the Franchise Agreement.

Give such weight to noncompletion of the Open Video System as may, inthe
City’s sole discretion, be appropriate in determining whether to renew the
Franchise, if such renewal has been requested by Franchisee.



APPENDIX B
~ EXHIBIT |
FRANCHISE AREA MAP



G

N




BUILD SCHEDULE FOR

- FRANCHISE AREA E — SECTION 4.6



Grantee furnish such service, then the Board shall, after

Public hearing as provided herein, authorize suspension or

abandonment on such reasonable terms and conditions as may be

prescribed by the Board.
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Sec. b.8 EQUIPMENT AND SERVICE REQUIREMENTS

(a) Technical Standards. The cable television
system authorized hereunder shall:

(1) Conform +to the Class I Channel Technical

Standards set forth by the Federal Communications Commission as
the minimum requirements on all channels carried by the system,

I

(2}  Conduct proof-of-performance tests in a

manner prescribed by the Board.

(b} Basic Services. The cable television system
authorized hereunder shall:’

(1)  Relay to subscriber terminals those

broadcast signals regquired by the Federal Communications

Commission;

(2) Distribﬁte in color all television signals
which it receives in color;

(3) Have a minimum downstream capacity of 235
channels within 36 months of the effective date of this
Iordinance. Failure to comply with this_requiremegt will result
in an adjustment of the rates the Grantee may charge for
service;

(4) Provide a minimum of one combined aécess
channel initially and expand to a maximum of four access
channels, one ‘channel each for municipal, educational,public

and leased access, as required by the Board;

7=

;be giveh by the Grantee to each subscriber in such area at|
[ 1
| least 15 days prior thereto. If the Board shall find that

public convenience and necessity no longer requires that the

(5) Have two-way capacity within 36 months of
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the effective date of this franchise of_at such time as may be

extended by the Board;

(6) Maintain and have available for public use |
at least the minimal equipment and facilities necessary for the
produ;&ion and programming of a public access channel. This
facility shall be located within the franchise area unless
otherwise authorized by the Board.,

(c) Non-basic Services. The cable teievision system
authorized hereunder may:

{1} Transmit original cablecast programming not
received through television bfoadcast signals;

{2) Transmit television pictures, film and |
video—tape programs, not received through broadcast television
signals, whether or not encoded or prdcessed to permit
reception by only selected receivers or subscribers;

(3) Transmit any additional broadcast signais
permitted by the Federal Communications Commission;

(4)  Transmit and receive all other signals;

digital, voice and audio=visual, etc.
i {d) Municipal Serivces,

(1) With réspect to local government access,
the Grantee shall provide, at the request of the Board and upon
City reimbursement of Grantee's actual cost, use of Grantee's
studio, equipment and technical services for production of live
and video-taped municipal progréms, subject to scheduling
requirements of the Grantee;

' (2} With respect to the basic television

service, the Grantee shall provide a drop and all subscriber

services, without cost, when the system passes such facilitles

and as designated by the. Board, to:

(i} public schools and community colleges

within the city, and
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{i1) buildings owned and controlled by thel

 City, used for public purposes and not for residential use, =

(E)' Public Benefit Services. At such time as the
Board dgtermines it to be in the public interest, the GCrantee

may be required to provide:

(1) Viewing genters and/or communications
thereto;

{2} Connection to municipal access studios;

(3) Connection to education facilities;

(4) Connection to public health facilities:

(5) Interconnection with other communications
systems;

(6} Program origination, including chiidren and
senior citizen programs. ‘

(£) Interconnection, The Grahtee will be required
to provide interconnection to City franchisees and other nearby
cable television systems at the time and to the extent and in
the manner specified by the Board, after the Board has
conducted public hearings on the ﬁatter to determine the need
ahd viability of an interconnect system.

(g} System Consolidation. The Grantee shall obtain
Board approval prior to the consolidation and/or elimination of
any headend. _ ‘ 7

Sec. 4.7 CUSTOMER SERVICE. Subject to such regulations
as may be adopted by the Board pursuant to Section 4.1. hereof,

the Grantee shall:

(a) Maintain a high standard‘of courtesy in customer
relations at all times;

(b) Maintain a log showing the date, approximate
time and duration, type and probable .cause of all headend,
tfunk or distribution line service failures due to causes other
than routine testing or maintenance; such -log shall be subject

-o-
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APPENDIX B

CONSTRUCTION/ACTIVATION PLAN

I. CONSTRUCTION TERMS - | - | -

. A. Location of Cable

1.

The Company shall install all cables ir a manner consistent with
existing telephone or public utility lines. Where both such
lines or facilities are underground at a particular lecation
(other than on private property), the Company shall iunstall its
cables underground, except as otherwise provided in Section 4 cof
this Franchise and Section 2 of this this Appendix (B) or as
otherwise approved by the agencies of the Cicy having jurisdic- -
tion over such matters, Where either of such lines or facilities
ars above ground at a particular location, the Company may elect
to install its cables above ground.

The Company shall use existing utility poles, ducts or conduics
for the imstallation of cable, except as prcvided in the next
paragraph. - '

Wherever existing telephone or public utilicy poles, duces or
conduits cannot accommodate the installation of the cable plant
of the Franchisee or whenever the telephone or publie ucilicy
company(ies) refuse to make available their existing facilities,
or coustruct new facilities, for the installacion of the cable
plant of the Company, the Cowpany may. ccnsistent 'with Seccior
4.19 of this Agreement, instzll its own pnles, ducts er ceriduicts,
2s appropriate, provided cthat nothing herein shall be deemed te
relieve sald utility companies of their existing obligation to
make available their poles, ducts, conduits, and other facilities
for the {installation of the System, For purposes of this
subsection, the cterm "facilities" shall include, without
limitation, facilities providing underground access frcm the main
duccs ince each block. ' ) ;

Identification of Poles

a. Poles set bty the Franchisee shall be numbered immediately by
the Franchisee. A record shall be maintained of the loca-
tion, aumber, length and year of all poles upen inscalla-
tion, for the purpose of identification. Numbers shall ke
in a consecutive series and shall have distinguishing
letters or initials to signify original ownership. The pole
number 1s a permanent designacion of the original ownership
for a specific location and should remain with the pole
until its removal from cervice, If the pole is replaced by

(19)
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the original owner, the new pole should preferably retain
the same number, but if desired, a nev number may be assign-
ed. When a number as been lost or destroyed, a duplicate
number should be pravided, but where this is impracticable,
a new number shall be placed and recorded as appropriate.
'b. When the griginal owner is- the relinquishing party in a

two-party joint use, the pole shall be renumbered by the
other owner; in multiparty Joint use, ome of the remaining
owners as agreed upon shall rtenumber the pole for rtecord
purposes. Where the entire interest is purchasad, the
purchaser shall renumber the pole,

c. The pole number should be placed berween 12 ft. and 6 frc.
above grade. On streets ot alleys the number should prefer-
ably be placed on the side of the pole facing approaching
traffic. Ou property lines or easements the number should
be placed on the side of the pole facing the street used for
location reference, which should correspond to the fromcage
of the lot on which. the.pole is located.

d. The pole number may consist of an aluminum ribbon 1 1/8"
wide and .02" chick, wich raisad letters 1/2" 1in height
embossed on the plate with suitable die or any other sult-~
able material, The plate shall be of length to suit re-

quirements. 4d aluminum nails should preferably be used -for.

fastening the number to the pole.

e. Poles may be marked with standard nails to denote length and
year set, and nails, 1f used, shall be placed on che pole
irmediacely upon installation. Marking nails, if used,
shall be placed immediately below the pole number, with the
length nail cn the left and the year nail on the righc. The
standard marking nail shall consist of a No. 3 (ASuG) wire
nail, 2%" long with figures 0.4". ~ : '

Specific Terms ‘ .

1. As provided in this Agreement, the Comwpany shall comply with all
applicable City lawvs, rules, regulations; ~codes,- and other .. -

requirements in connection with the construction of the System.

The installation of all ‘cables, wires, or ocher component partis
of the System im any structure shall be undartaken in a manner
which does not interfsve with the operation of any exiscirg MATV,
SMATV, MDS, DBS, ot other distribution system in said stTucture,
including any conduit used in conmection with any other system.
For the purpose of toutine maintenance, rtepair, connection,
{nstallation, or disconuection, all System wiring in any
structure shall be accessible from a public hallway, roof,
basement, stairwell, or other public area in sald scructure.

(20)
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The Franchisee shall construct the System so as o meet the
sarvice obligations set forth in Section 5 of this Agreemant, In
the event that the Franchisne'encaunte:S'extraordinary circum-
stances in comnnection wirh the construction or operation of the

.System, the Franchisee may, pursuant to Section 4.3 of this

Agreement, apply to the Department for appropriate relief, To
the extent possible, said relief shall be ino the form of a
temporary exception of the service obligation of the Franchisee.
until said circumstances cease. For purposes of this Section,
"extraordinary circumstances” means that the Department has made
a finding that, at 2 minimum, chere axists:

= vacant or abandoned buildings;

= 1inability of che Franchisee to obtain access (ph¥sical or
constructive} to a structure; :

=~ situations which substantially and adversely affect the
economic viabilicy of the system; and. - :

=~  such other conditions as the Department and the Company may

from time to time agree to.

In considering a peticion for reliaf under chis Section, the
Department shall attempt, in any determination, to limit such
relief to the smallest geographical unit practicable, consisteat’
with the intent of this Section : (i) to escabiish a mechanism co
provide relief where "extraordinary circumstances" (as defined)

are encountered and (ii) not to arbitrarily deny Service rto any
portion of the Franchise Area.

The terms "activation", '"activated", erc., in connection with che
Construction shall wean that strand has been put up, and all
necessary cable (including trunk and feeder cable) has been
lashed or, for undergrcund construction, that all cable has been
laid and trenches refilled, all road surfaces resteorad, and,
éxcept as prevented by weather zondiricns or delayed bacause of
seasous, landscaping rastored; that all amplified housings and
modules have been installed (including modules for recurn path
signals 1f proposed); that power supplies have been installed,
and all bonding and grounding have been complated; chat all
nacessary conneccors, splitters, and taps have been installed;
that construction of the headends or hubs have been completed,
and all necessary processing equipment has been installed; aad
that any and all other construction necessary for the Svstem t¢
be ready te deliver Cable Service to Subscribers has been
complered. Balancing and initial testing shall have been
conducted on each completed segment of the cable System before
the direct marketing of such segment begins, It is expected that
segments of less than the entire System will be activated,
balanced and tested wher completed. Construccion of any segment
or  of the .entire System will not be . considered
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finally complete until proof of performance tests have been
conducted on such segment (or, in the case of the entire System,
on all segments of the cable System) and any problems found

_ during testing have been corrected. The term "activation" shall

fiot include markecing and the imstallation of Subscriber Service.

1.

The Franchisee shall reconstruct or upgrade the System to be
capable of sixty (60) activated chamnels before the end of year
ten (10) of the Franchise, unless relieved of 1its obligation to

do so by the City. In order to be reldeved of this obligation,'

the Franchisee may petition the City by year eight (8) and
present documencation substantiating that said upgrade is not
warranted by community needs. Failure to upgrade as directed by
this Fraochise, unless granted relief from said obligation, shall

constitute a material breach pursuant tc Section 13 of this
Franchise. . ' : :

As part of the construction sequence plan required in Section II
B hereof, the Franchisee shall prepare a cut over plan. indicating
the sequence in which subscribers will be discounected from the
old system plant and recomnected to ‘the new system plant. The
rime subscribers are without service should be minimal. The
Pranchisee shall provide credit to any subscriber who is without
service for more than one day of prime time viewing.

II. CONSTRUCTION SCHEDULE AND SEQUENCE

a

1.

2.

A. Coanstruction Schedule

The Franchisee shall file a conscruction plan acceptabie to the
Department within 6 months from tha effective date of the fran-
chise, unless the filing date is extended by the Board which may
be appealed to the Council. The plan shall delineate a schedule
of the mileage and/or time frame for design, execution of pele

-attachment - agreements, underground construction permics, make

ready. engineering, make ready construction, strand, underground
conduit aecd cable installation, splicing ard plant acrivation for
the rtebuild construction. For system upgrades, ircluding
converter change outs, similar information appropriate t€o the
form of the upgrade shzll be delineated.

Activation Milestones. The Franchisee shall aevelop an activa-

_tion milestone schedule in quarter vear incremencs based upon the

construction plan required by the foregoing Secticn II.A.l. The
{nitial version of the milestone schedule, ard any modificacion

to said inttial milestone schedule ghall, upon its approval by

the Board, be set forth as Exhibic 1 to this appendix B, which
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Exhibit shall be incorporated herein and made a part of this
Appendix B and the franchise Agreement. - The Franchisee shall
complete and activate tha entire system throughout the Franchise
Area by no later than the date specified in Exhibie .

Liquidated” ‘Damages. It would be dimpracetcal and - extremely
difficule to determine the damages which would be incurred by .the
general public residing in the Franchise Area by not having
available the services proposed by the Construction of the Systen
in accordance with the comstruection Plan, activation milescone
schedule and construction sequence plan required pursuane to
Section. 4.14 and Appendix B herein. Therefore, liquidated

. damages for failure to meet such accepted construction schedules

shall accrue, at cthe amount of $500.00 per day, every calendar

day, for each missed activation milastone and an additional

$1,000.00 per day, every calendar day, for delay beyond the final
completion and activation date as indicated in Exhibir ] to this
Appendix B, Liquidated damages shall acerue irrespective of any
modifications to the schadules 1n ‘Exhibit. 1 approved by. the.
Board, unless the Board = finds cthat such modifications are
warranted as a result of force majeure or unreasonable delays
caused by the Department of Water and Power, General Telephone
Company or Pacific Telephone Cowpany or other unforaseen ot
unavoidable factors that may arise thar are beyond the control of
the Company and which could not have been prevented.
Determinations by the Board may be appealed to che Council.

Construction of the System shall be considered completed when the
Company has notifiad the Department, in writing, that the Fran—
chisee has (i) installed all cables and associated equipment and
sysctem devices, excluding converters, tecessary fov Subscribers’
o tecejive Services discributed over the System; (ii) passed all

"initial proof-of-performance tests, as provided in Appendix A co

this Agreement; and (i{ii) commenced offering and distribution of
the full range of Service throughout the Franchise Area. The
temporary exception areas or other abatement of the Company’'s
service obligations pursuant to Sections 4,3 and 3 of rhis
Agreement shall not prevent the issuance by the Department of
either of the foregoing written acknowledgezents of completion
and such acknowledgements may be issued subject to any such
abatements. The plan shall counsist of a map of the entire
Franchise Area and shall clearly delineate the following:

(1) The areas within the Franchise Area where the cable syscem
will be initially available to Subseribers, including a
schedule of Construction as proposed; and

(11) Areas within the Franchise Area where extensions of the
cable System cannot reasonably be done due to the lack of
present or planned development or other similar reasons,

with the areas and the reasons for Got serving them clearly
identified ou the map.
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Construction Sequence

1.

In addition to the conatruction plan and milestone schedule, the
Franchisee shall file an acceptable construction sequence plan

_ within 6 months of the effective date of this franchise. This

plan shall delineate the sequence of the construction or upgrade
within the Franchise Area, The sequence areas -should .be
designated using street names as boundaries.

The Franchisee shall not materially deviate from the initial plan
for the sequence of Construction without the prior approval of
the Department provided that the Franchisee shall provide to the
Departmant a written explanation and justification for deviations

‘from the approved initial sequence plan.

The inicial version of, and any modification to, the construction
sequence plan shall, upon 1its approval by the Department, be set.
forth as Exhibit 2 to this Appendix B, which Exhibit shall be

. incorporated herein and made a part of this Appendix B and this

Agreement.

acrual _physical' Cans;ruc:ian may not 'cqmmence prior tb the
submission of the construction plan (II.A.1.), activacion mile-

stone schedule (II.A.2.) and construction sequence plan
(I1.8.1.).

Special agréements. Nothing in this section shall be construed
to prevent the Franchisee from serving areas not covered by cthis

secticn upon an agreemeut with developers, property ownars, - oT
residents.
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APPENDIX B
CONSTRUCTION/ACTIVATION PLAN

CONSTRUCTION TERMS

A,

Location of Cable

1.

The Company shall install all cables in a manner consistent with
existing telephone or public utility lines. Where both such
lines or facilities are underground at a particular location
(other than on private property), the Company shall install its

- cables underground, except as otherwige provided in Section 4 of

this Franchise and Section 2 of this this Appendix (B) or as
otherwise approved by the agencles of the City having Jurisdic-~
tion over such matters. Whera either of such lines or facilities
are above ground at a particular location, the Company may elect
to install its cables above ground,

The Company shall use existing utility poles, ducts or conduits
for the installation of cable, except as provided in the next
pParagraph.

Wherever existing telephone or public utility poles, ducts or
conduits cannot. accommodate the installation of the cable plant
of the Franchisee or whenever the telephone or pﬁblic_utility
company(ies) refuse to make available their existing facilities,
or construct new facilities, for the installation of the cable

plant of the Company, the Company may, consistent with Section

4,19 of this Agreement, install ite cwn poles, ducts or conduits,
.25 appropriate, provided that nothing hereir shall be .deemed to

relieve said utility companies of their existing obligation to
make available their poles, duces, cenduits, and other facilities
for the dinstallation of rhe System. For purposes of this
subsection, the term "facilities" shall include, without
limitation, facilities providing underground access from the main
ducts into each block. . . .

Identification of Poles

a, Poles set by the Franchisee shall be nemberad immediately by
the Franchisee. A record .shall be maintained of the loca-
tion, number, length and year of all pcles upon installa-
tion, for the purpose of identification. Numbers shall be
In a consecutive series and shall have distinguishing
letters or initials to signify original ownership. The pole
number is a permanent designatfon of the original owmership
for a specific location and should remain with the pole
until its removal from service, If the pole is replaced by
‘the original owner, the new pole should preferably retain
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